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DEEPWATER MOBILE OIL RIGS IN THE EXCLUSIVE
ECONOMIC ZONE AND THE UNCERTAINTY OF
COASTAL STATE JURISDICTION
Rebecca K. Richards*

I. INTRODUCTION
The involvement of a deepwater mobile oil rig in the April 2010 BP oil spill disaster
in the United States exclusive economic zone ("EEZ") in the Gulf of Mexico forcefully
demonstrated the potential that deepwater mobile oil rigs have to cause catastrophic harm to
the coastal state in ways not presented by fixed oil rigs operating in shallow water.' Though
coastal states have this great risk of catastrophic harm, their plenary jurisdiction over deepwater mobile oil rigs is currently uncertain. 2 The vagueness of coastal state jurisdictional authority over these rigs 3 unacceptably increases the risk of accidents,4 as seen with the BP
Deepwater Horizon spill. In the event of an accident, the coastal state bears both the brunt of
the harm and the majority of the clean-up responsibility; however, under current practice, it
does not have the plenary authority to completely regulate the drilling and production operations that occur above the waterline on deepwater mobile oil rigs operating in the EEZ.
This note argues that coastal state jurisdiction over deepwater mobile oil rigs must
become more certain. As oil rigs operate farther from the coastal state into deeper water, the
potential for catastrophic harm increases 5 because of the high oil flow rates, the large amount
of oil, 6 and the spill's distance from the coastline.' This incongruity exists, in part, because
international law fails to clearly define and categorize deepwater mobile oil rigs in a way that
assures coastal states complete jurisdiction. 8 For example, BP's leased oil rig, the Deepwater
Horizon, was operating in the U.S. EEZ, but was registered in the Marshall Islands and treated
as a vessel, subject to the Marshall Islands' exclusive jurisdiction. 9
* J.D. Candidate, 2012, Hofstra University School of Law.
See Full Committee Oversight Hearing on "The Final Report from the President'sNational Commission on
the BP Deepwater Horizon Oil Spill and Offshore Drilling: Hearing Before the H. Comm. on Natural
Resources, 112th Cong. (2011) [hereinafter Full Committee Oversight Hearing].
2 See HOsSEIN ESMAEIL, THE LEGAL REGIME OF OFFSHORE OIL RIGS IN INTERNATIONAL LAW 92 (2001).

3 See id. at x.
4 See Eric E. Anderson & Wayne K. Talley, The Oil Spill Size of Tanker and Barge Accidents: Determinants
and Policy Implications, 71 LAND EcON. 216, 227 (1995).
5 See Full Committee Oversight Hearing, supra note 1; A Brief History of Offshore Oil Drilling 18 (Nat'1
Comm'n on the BP Deepwater Horizon Oil Spill and Offshore Drilling, Staff Working Paper No. 1), available
at http://www.oilspillcommission.gov/document/brief-history-offshore-oil-drilling (last visited Oct. 7, 2010).
6 See A Brief History of Offshore Oil Drilling, supra note 5, at 18.
7 See What's the Story on Oil Spills?, NATIONAL OCEANIC AND ATMOSPHERIC ADMINISTRATION'S NATIONAL
OCEAN

SERVICE

OFFICE

OF RESPONSE

AND

RESTORATION,

http://response.restoration.noaa.gov/

(follow

"Advanced Search" hyperlink; Title Search "story on oil spills") (last updated Oct. 26, 2008).
8 See ESMAEiLi, supra note 2, at x.

9 See Transcript of USCG/MMS Marine Board of Investigation into the Marine Casualty, Explosion, Fire,
Pollution, & Sinking of Mobile Offshore Drilling Unit Deepwater Horizon, with Loss of Life in the Gulf of
Mexico at 236 (May 27, 2010), available at http://www.deepwaterinvestigation.con/go/doctype/3043/56779/
[hereinafter Transcript of USCGIMMS]; CURRY L. HAGERTY ET AL., DEEPWATER HORIZON OIL SPIuL:
SELECTED ISSUES FOR CONGRESS 16 (2010), available at http://www.fas.org/sgp/crs/misclR41262.pdf; Tom
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International law,10 U.S. courts," and many nations' 2 tend to treat deepwater mobile oil rigs as "vessels," a categorization which has legal consequences on the coastal state's
ability to exercise plenary jurisdiction over the rigs in its EEZ before an accident occurs. 13
Though accidents involving vessels may result in some oil spilled,' 4 deepwater oil spills may
produce an open-ended amount of oil and may affect an area very large in geographic scope15
for a significant amount of time. 16 Considering deepwater mobile oil rigs as vessels at any
point while the rig is effectively operating as an installation risks limiting the coastal state's
jurisdiction to only certain purposes.' 7 Instead, complete regulatory jurisdiction is required to
prevent and ensure against an environmental disaster.' 8
Categorizing deepwater mobile oil rigs operating in the EEZ as vessels subjects them
to the same jurisdictional standards as cargo and passenger ships: exclusive flag state jurisdiction' 9 and limited coastal state jurisdiction. 20 The flag state is the state in which the ship is
registered and whose flag the ship flies. 2 1 A state may exercise flag state jurisdiction over all
ships in its registry 22 and has the primary jurisdiction over these ships. 23 For example, if a
cruise ship is navigating through the EEZ, it is subject to the exclusive jurisdiction of its flag
state, 24 while the coastal state has jurisdiction for only a few limited purposes. 25 If a problem
arises on a passenger or cargo ship, the harm is unlikely to affect the coastal state in the same
Hamburger & Kim Geiger, Offshore Oil Rigs are Out of U.S. Government's Reach, SEATTLE TIMES, June 15,
2010, http://seattletimes.nwsource.com/html/nationworld/2012118639_oilcountriesl5.html.
10See EsMAEIDi, supra note 2, at 41.
1 See Offshore Co. v. Robison, 266 F.2d 769 (5th Cir. 1959) (holding that a mobile drilling platform was a
vessel under the Jones Act and that "vessel" had a "wide range of meaning"); THOMAS J. SCHOENBAUM, 1
ADMIRALTY & MAR. LAW § 3-9, at 122 (4th ed. 2004) ("[V]irtually every type of movable rig or structure has
qualified for vessel status."); BoB GRAHAM ET AL., NAT'L COMM'N ON THE BP DEEPWATER HORIZON OIL SPILL

THE GuLF OIL DISASTER AND THE FUTURE OF OFFSHORE DRILLING 75
(2011), available at http://www.gpoaccess.gov/deepwater/deepwater.pdf.
12 See ESMAEILI, supra note 2, at 27, 41. See, e.g., id. at 58 n.69 (citing Australian, Finnish, and Spanish
legislation as examples of mobile oil rigs treated as vessels).
13 See id. at 17.
14 See PLACES OF REFUGE FOR SHIPS: EMERGING ENVIRONMENTAL CONCERNS OF A MARITIME
CUSTOM 15
(Aldo Chircop & Olof Lindeneds., 2006).
15 See Nancy J. Moore, NOAA Doubles Fishing Closure Area in Gulf; Wildlife, Food Effects Monitored, 41
& OFFSHORE DRILLING, DEEP WATER:

ENV'T REP. 1158 (2010).
16

See Steven D. Cook, Impact of Gulf Spill Could Last Decades, Witnesses Tell Senate Environment Panel, 41

ENV'T REP. 1094 (2010).

17 See United Nations Convention on the Law of the Sea art. 73, opened for signature Dec. 10, 1982, 1833
U.N.T.S. 43 (entered into force Nov. 19, 1994) [hereinafter UNCLOS]. These limited purposes include
boarding and inspecting the vessel, but only as "necessary to ensure compliance with the laws and regulations
adopted by [the coastal state] in conformity with [the Law of the Sea Convention]." Id. See also ARNO
BERNAERTS, BERNAERTS' GUIDE TO THE LAW OF THE SEA: THE 1982 UNITED NATIONS CONVENTION 36 (1988).
18 See Anderson & Talley, supra note 4.
19 See UNCLOS, supra note 17, art 92 (subjecting ships to the flag state's exclusive jurisdiction while on the
high seas); id. art. 58 (applying art. 92 to the EEZ). See also ESMAElu, supra note 2, at 20 (stating that if oils
rigs are considered vessels under international law, "flag States have jurisdiction over the oil rigs and people on
board").
20 See UNCLOS, supra note 17, art. 58.
21 See R.R. CHURCHILL & A.V. LowE, THE LAW OF THE SEA 205 (2nd ed. 1988).
22 See id.
23 See BERNAERTS, supra note 17, at 104.

24 See UNCLOS, supra note 17, art. 92. See also id. art. 58 (applying Art. 92 to the EEZ).
2 See sources cited supra note 17.
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ways as an oil spill. 26 Thus, jurisdiction over passenger and cargo ships navigating through
the EEZ appropriately rests primarily with the flag state. 27
Conversely, if problems with a deepwater mobile oil rig arise, the worst case scenario may result in millions of barrels of oil polluting the ocean, harming the marine and coastal
state environments, and damaging the coastal state's economy. 2 8 Though the coastal state
only has limited regulatory authority over a deepwater mobile oil rig, it must nevertheless bear
the majority of the responsibility of coping with a resulting environmental disaster. 29
A central issue in the law governing deepwater mobile oil rigs is the definitional
ambiguity. The 1982 Law of the Sea Convention ("LOSC"), the preeminent international
treaty governing the law of the sea, failed to define "ship" or "vessel" and there are currently
no internationally accepted definitions for either term. 30 Additionally, these words carry different meanings depending upon a state's individual domestic laws or upon the orientation
and subject matter of a particular treaty or regulation.3 1 As such, it is unclear whether deepwater mobile oil rigs should be classified as vessels. This ambiguity over how to categorize
deepwater mobile oil rigs exists because they were not widely used when the LOSC was
drafted. 32
The purpose of this note is to analyze coastal state jurisdiction over deepwater mobile oil rigs in the EEZ. Section II examines the presence of deepwater mobile oil rigs in the
world today, the number of oil spills, and the BP Deepwater Horizon disaster. Section III
analyzes the United Nations Convention on the Law of the Sea and the historic legal treatment
of deepwater mobile oil rig use. Section IV examines the legal implications of uncertain
coastal state jurisdiction over deepwater mobile oil rigs in the EEZ. It also uses the BP oil
disaster to demonstrate the effects of vessel status on coastal state jurisdiction. Section V
proposes that deepwater mobile oil rigs should cease to be considered vessels once any drilling operations begin, and should instead be categorized as "seabed installations" during the
drilling and production phases of a deepwater oil project.
26

See

PLACES OF REFUGE FOR SHIPS: EMERGING ENVIRONMENTAL CONCERNS OF A MARITIME CUSTOM, supra

note 14, at 219 (stating that the perceived interests of a coastal state affected by a distressed ship are "lack of
suitable refuge areas, threat to gas platforms and the possibility of bunker oil pollution"); John C. Pine,
HurricaneKatrina and Oil Spills: Impact on Coastal and Ocean Environments, 19 OCEANOGRAPHY 37, 39
(2006) (stating that areas for assessment after an oil spill include "coastal ecosystems, biological condition,
fisheries, water quality, sediment quality, seafood safety, and human-health risks).
27 See ESMAILI, supra note 2, at 20.

28 See Jeannine Aversa, Oil Spills Economic Damage May Not Go Beyond Gulf, ABC NEWS, June 28, 2010,
http://abcnews.go.com/Business/wireStory?id= 11030186.
29 See Press Release, Joint Info. Ctr., U.S. Dep't of Interior, Update: The Ongoing Administration-Wide
Response to the Deepwater BP Oil Spill (May 27, 2010), available at http://www.doi.gov/news/doinews/
What's
Update-5-27-2010-The-Ongoing-Administration-Wide-Response-to-the-Deepwater-BP-Oil-Spill.cfm;
the Story on Oil Spills?, supra note 7.
3 See BERNAERTS, supra note 17, at 118; ESMAEILI, supra note 2, at 39.
31 See ESMAEILI, supra note 2, at 41. See, e.g., id. at 55 n.7 (In the U.K., "a boat propelled by oars is not
considered a ship according to section 742 of the Merchant Shipping Act, 1894, UK. However, it is a 'ship'
within the definition of the Shipbuilding Industry Act, 1967, UK.").
32 See ESMAEILI, supra note 2, at 1; LESLEY D. NIXON ET AL., U.S. DEP'T OF THE INTERIOR, DEEPWATER GULF
oF MEXICO 2009: INTERIM REPORT OF 2008 HIGHLIGHTS 9 (2009), available at http://www.gomr.boemre.gov/

PDFs/2009/2009-016.pdf.

Though deepwater production began in 1979, industry only began "rapidly

advancing into deep water" in 1992, ten years after LOSC negotiations were complete. NIXON ET AL., supra

note 32, at 10.
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II. THE FACTUAL BACKGROUND OF DEEPWATER MOBILE OIL RIGS
AND DEEPWATER OIL DRILLING.
A.

Facts about Deepwater Oil Use

"Deepwater" is defined as drilling at depths of 1,000 feet or more below the water's
surface.33 Deepwater drilling begins with a mobile offshore drilling unit ("MODU") initiating a well in a site that was pre-determined to have oil. 34 The rig continues drilling the well
until it reaches oil. 35 The "well" is the column of space between the seabed and the drill bit as
the bit drills through the seabed floor to the oil found below. 36 "Mud," a manmade drilling
fluid, is pumped through the well 37 to maintain equal pressure levels between the well and the
surrounding seabed38 and to avoid cracks in the well's walls. 39 The blowout preventer
("BOP"), a device located on the seabed floor, connects the rig to the drill bit, seals the well
shut in order to perform pressure tests, 4 0 and functions as a "fail-safe device" to ensure the
rig's safety if oil and gas pressure levels change in the underlying well.4 1
Once the drill reaches oil, the drilling team may choose to "complete the well,"
which allows for more effective oil production, by removing any drilling mud in the well,
installing a protective casing around it, and inserting a tube through which the oil flows during
oil production. 42 Once this process is finished, oil production 4 3 by converting the same oil rig
into an oil-capturing rig or replacing with a more permanent production rig.f" Production rigs
may be fixed to the seabed floor or may float on the water's surface, remaining in place with
anchors or tethers. 4 5
A deepwater project includes locating a well, obtaining a lease from the coastal state,
drilling the well, and producing the oil. 46 The average deepwater oil project costs $90 million
33 See J. MICHAEL MELANCON ET AL.,

U.S.

DEP'T OF THE INTERIOR, GULF OF MEXICO OI

AND GAS

PRODUCTION FORECAST: 2004-2013, 1 (2004), available at http://www.boemre.gov/assets/PressConference 115

2004/2004-065.pdf; A Brief History of Offshore Oil Drilling,supra note 35, at 5; NIXON ET AL., supra note 32.
But cf. Jim Tankersley, A Closer Look at Deep-water Drilling, Los Angeles Times, June 10, 2010, http://
articles.latimes.com/2010/jun/10/nation/la-na-oil-spill-qa-20100610 (defining deepwater as drilling at depths of
500 feet).
34 See Craig Freudenrich & Jonathan Strickland, How Oil Drilling Works, HowSTuerWORKS, http://
science.howstuffworks.comlenvironmentallenergy/oil-drilling8.htm (last visited Sept. 27, 2010).
3 See id.
36 See 60 Minutes: DeepwaterHorizon's Blowout, Part 1 (CBS television broadcast Aug. 22, 2010), available
at http://www.cbsnews.com/stories/2010/08/19/60minutes/main6787685.shtml?tag=currentVideolnfo;segment
Title.
1 See id.
3 See GRAHAM ET AL., supra note 11, at 2.

39 See 60 Minutes: DeepwaterHorizon's Blowout, Part 1, supra note 36.
4 See id.
41 David Barstow et al., Deepwater Horizon's Final Hours, N.Y. TIMEs, Dec. 25, 2010, at Al.
42 WILUAM L. LEFFLER ET AL., DEEPWATER PETROLEUM EXPLORATION & PRODUCTION: A NONTECHNICAL

GUIDE 61, 63 (2003).
43 LEFFLER ET AL., supra note 43, at 77; GRAHAM ET AL., supra note 11, at 61.

4 See Freudenrich & Strickland, supra note 34.
45 See Offshore Oil Drilling, EARTH SCIENCE AUSTRALIA, http://earthsci.org/minerallenergy/gasexpli/offshore.
html (last visited Jan. 13, 2011).

4 See NIXON ET AL., supra note 32, at 10 (including in project "leasing, drilling and production").
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to $100 million, 4 7 though some have cost $4 billion, an expenditure typically offset by the
large amounts of oil recovered. 4 8
Approximately ten percent of the world's current oil comes from deepwater oil
wells.4 9 Globally, offshore oil drilling accounts for about one-third of all oil production, a
level that is "expected to rise to about one-half by 2015."5o Moreover, deepwater oil wells
51
In
have been responsible "for 40 to 60 percent of new oil discoveries in recent decades."
2009, deepwater mobile oil rigs in the United States produced more than five million barrels
of oil each day and in 2008, more oil and gas were discovered in deepwater than onshore and
in shallow water combined. 52
Nearly all of the oil and gas produced in the United States today comes from the
western and central portions of the Gulf of Mexico. 53 Today, the majority of offshore oil
production in the Gulf of Mexico comes from deepwater drilling 54 with about 600 deepwater
wells. 5 5 In 1992, there were six deepwater projects operating in the Gulf of Mexico; in 1997,
only five years later, there were seventeen deepwater oil projects. 56 Of the 567 million barrels of oil produced in the Gulf of Mexico in 2009, more than eighty percent came from
deepwater wells. 57
In 1992, there were only three rigs actively drilling in the Gulf of Mexico, while in
2008 there were thirty-one rigs.5 8 As of April 2010, there were fifty-five rigs in the Gulf of
Mexico that were operating, navigating between wells, or scheduled to begin operation before
December 2010.51 At the time of the May 28, 2010 U.S. deepwater drilling moratorium, there
60
were thirty-three drilling rigs operating in depths of more than 500 feet.
Offshore drilling, including both deepwater and shallow water, accounts for ninetynine percent of oil and gas in the United Kingdom. 61 In 2008, forty-three percent of U.K. oil
47 See Jennifer A. Dlouhy, Price Tag for Drilling Rules Put at $183 Million a Year, Hous. CHRON., Oct. 8,

2010, http://www.chron.com/disp/story.mpl/business/7239139.html (including in the cost of a project the entire
process of drilling a deepwater well with a floating rig).
48 See A Brief History of Offshore Oil Drilling, supra note 5, at 13.
49 See Paul Sullivan, Should Congress Expand Offshore Drilling?, NAT'L J. EXPERT BLOGs: ENERGY & ENV'T
(July 16, 2010, 9:07 AM), http://energy.nationaljournal.com/201007/should-congress-expand-offshor.php;
William Saletan, 20,000 Leaks Under the Sea, SLATE (June 9, 2010), http://www.slate.com/id/2255929/.
50 James Kanter, Europe Considers a Curb on Deepwater Drilling, N.Y. TUwEs, Oct. 13, 2010, http://www.
nytimes.com/2010/10/13/business/energy-environment/13energy.html.
51 Id.
52 See A Brief History of Offshore Oil Drilling,supra note 5, at 15.
53 See Overview of U.S. Legislation and Regulations Affecting Offshore Natural Gas and Oil Activity, U.S.
ENERGY INFo. ADMIN. 1 (Sept. 2005), http://www.eia.doe.gov/pub/oil-gas/natural-gas/feature-articles/2005/
offshore/offshore.pdf.
5 See A Brief History of Offshore Oil Drilling, supra note 5, at 10.
55 See Tankersley, supra note 33. This article defines "deepwater" as 500 feet or more beneath the water's
surface. Id. Therefore, there are 600 wells at a depth of 500 feet or more. Id.
56 See NIXON ET AL., supra note 32, at 10.
57 See GRAHAM ET AL., supra note It, at 73.
58 See NIXON ET AL., supra note 32, at 10.
59 See Q's & A's: New Deepwater Drilling Suspensions, U.S. DEP'T OF INTERIOR (July 12, 2010) http://www.
9
8
doi.gov/deepwaterhorizonloader.cfm?csModule=security/getfile&PagelD-3 34 .
6 See id.
61 See Operations, OnL & GAS UK, http://www.oilandgasuk.co.uk/knowledgecentre/operations.cfm (last visited
Oct. 15, 2010).
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and gas were from deepwater oil wells. 6 2 In Australia, there are 100 offshore oil wells drilled

annually and offshore drilling accounts for ninety percent of Australia's oil and gas wealth.63
The coasts of West Africa, Brazil, Russia, Canada, and Norway have also been sites of interest and exploration for offshore oil drilling companies." Despite its popularity, deepwater oil
drilling is not without its risks. 65
B.

The BP Oil Spill

The BP oil spill specifically illustrates the coastal state's exposure to the potentially
enormous degree of environmental and economic harm that can arise from deepwater mobile
oil rigs accidents. On April 20, 2010, the Deepwater Horizon, a deepwater mobile oil rig
owned by Transocean and contracted to BP, caught fire and exploded, killing eleven of the
126 crew members on board. 66 At the time of the explosion, the Deepwater Horizon was
drilling the Macondo, a two and a half mile deep exploration well in the Gulf of Mexico. 67
The well was located in the U.S. EEZ, approximately fifty miles off the coast of Louisiana. 6 8
The project was running nearly six weeks late and was costing BP $58 million more than
initially projected. 69
One of the explosion's primary causes was the decision to temporarily abandon the
well, a process that involves covering the well with cement 7o and putting cement "corks" in
the drill column.7 1 These corks plug the well shut until production begins and oil and gas are
extracted from the reservoir below. 72 The decision to cover the well with cement was made
despite numerous safety concerns and questions about the "operating knowledge" of key
personnel. 73
On the morning of the explosion, there was a disagreement between the BP manager
and the Transocean manager over whether to remove the manmade drilling mud from the
drilling column before plugging the well with the cement corks. 74 Removing the mud would
reduce the amount of pressure controlling and containing the oil and gases below the well
column, but would also reduce the amount of time BP would need to begin production upon
returning to the well.7 5 In this case, BP's opinion prevailed and the mud was removed before
See Subsea, OIL & GAS UK, http://www.oilandgasuk.co.uk/knowledgecentre/Subsea.cfm (last visited Oct.
15, 2010).
63 See Offshore Oil Drilling, supra note 45.
6 See A Brief History of Offshore Oil Drilling, supra note 5, at 18.
61 See id. at 16.
66 See Response Timeline, BP, http://www.bp.comL/iframe.do?categoryld=9036588&contentld=7067573 (last
visited Mar. 22, 2011).
67 See GRAHAM ET AL., supra note 11, at 2; Barstow et al., supra note 41; Response Timeline, supra note 66.
68 See Campbell Robertson, Oil Leaking Underwaterfrom Well in Rig Blast, N.Y. TIMES, Apr. 25, 2010, at
A14.
69 See GRAHAM ET AL., supra note 11, at 2.
70 See DONALD C. WINTER ET AL., NAT'L AcAD. OF ENG'G & NAT'L RESEARCH COUNCuL, INTERIM REPORT ON
CAUSES OF THE Deepwater Horizon Oil Rig Blowout and Ways to Prevent Such Events 3 (2010), available at
http://www.nap.edu/catalog.php?recordid=13047.
7 See 60 Minutes: Deepwater Horizon's Blowout, Part 1, supra note 36.
62

72 See GRAHAM ET AL., supra note 11, at 4.
7 WINTER ET AL., supra note 70, at 3.

74 See 60 Minutes: Deepwater Horizon's Blowout, Part 1, supra note 36.
" See id.
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the cement plugs were installed. 76 According to Dr. Bob Bea, professor of engineering at the
University of California, Berkeley and former chief engineer of Shell Oil, if the mud had not
been removed, the subsequent blow out and explosion may not have occurred. 7
When a pressure test was performed to ensure that the well's pressure was adequate
without the mud, the results were likely skewed because the Deepwater Horizon was functioning with a damaged annular, a device on the blowout preventer used when performing pressure tests on the well. 7 1 Pressure tests determine if dangerous gases are seeping into the well
column from the seabed below.79 However, because the annular on the Deepwater Horizon
had been damaged a few weeks before the explosion, the pressure test results may not have
been completely accurate and reliable. 8 0
On the night of April 20, 2010, hundreds of barrels of oil and gas broke through the
cement plugs and began rushing up the well. 8 1 The blowout preventer, which was supposed
to seal the well shut if such an event occurred, failed to work and nothing could be done once
the oil and gas moved past the blowout preventer into the pipe connecting the well to the
rig. 82 The explosive gases rushing up from the well caused the enormous explosions and fire
that ensued. 8 3 In order to save the rig from sinking, crew members attempted to disconnect
the rig from the blowout preventer and from the connection to the well, but for reasons that
are still unclear, the emergency disconnect system failed to work as expected. 84 Furthermore,
attempts to disconnect the rig from the well were not made immediately after the explosion
because crew members were waiting for the Transocean manager's permission to activate the
emergency disconnect switch.85
Crew members were seemingly uncertain as to who possessed the authority to authorize activating emergency equipment and ordering crew to abandon ship. 86 In this case,
crew members waited for permission from the Transocean manager before attempting to disconnect the rig from the exploding well. 87 By Transocean's standards, the offshore installation manager employed by Transocean should have been in command of the Deepwater
Horizon. 88 However, international safety regulations designate the captain of a vessel as the
lead authority during a crisis. 89 According to testimony from the Transocean authority stationed on the rig and the Deepwater Horizon's captain, Transocean had authority when the rig
was connected to the blowout preventer and well, or "latched-up," 90 as it was when the explosion occurred, but the rig's captain was in charge when the rig was "unlatched" and thus
76 See id.

See id.
See id.
7 See id.
so See id.
81 See Barstow et al., supra note 41.
82 See id.
83 See 60 Minutes: Deepwater Horizon's Blowout, Part 1, supra note 36.
g See Barstow et al., supra note 41.
85 See GRAHAM ET AL., supra note II, at 13.
86 See Robbie Brown, In Oil Inquiry, Panel Sees No Single Smoking Gun, N.Y. TtMs, Aug. 28, 2010, at Al0.
1

78

87 See GRAHAM ET AL., supra note 11, at 13.
88 See Brown, supra note- 86.
89 See id.

9 Transcript of USCG/MMS, supra note 9, at 144.
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considered a vessel. 9 1 However, even these seemingly clear designations were debated during
oral testimony. 92
This melange of authority was recognized in a report examining the explosion's
93
One
causes that was prepared for the secretary of the U.S. Department of the Interior.
expressed concern was the "lack of a systems approach" to "integrate the multiplicity of factors potentially affecting the safety of the well," 94 indicating that there was no single, overarching authority governing the rig at all times, despite its status as "latched-up" or
"unlatched."
It took nearly three months to successfully cap the well and staunch the flow of oil
emanating into the Gulf of Mexico. 95 A total of 4.9 million barrels, or 205.8 million gallons,
96
A study
of oil is estimated to have spilled into the Gulf of Mexico from the BP accident.
performed by Oxford Economics estimated that the BP Deepwater Horizon oil spill could cost
the Gulf region a total of $22.7 billion by 2013.97 Another study estimated that the end of
98
2010 would see a loss of $1.2 billion in output and 17,000 jobs in the Gulf coast states.
According to the Flow Rate Technical Group, a federal group of scientists, it is the "largest
accidental release of oil into marine waters," surpassing the second largest by 1.6 million
barrels of spilled oil. 99
C. The Dangers that Oil Spills Pose to Coastal States
The BP disaster is not a single, isolated event, however. Since 2001, the Gulf of
Mexico has been the site of 1,550 human injuries, 60 human deaths, and 948 fires and explosions. 00 An average of 1.3 million gallons of oil are spilled into U.S. waters annually'on and
nearly one billion gallons of oil are spilled into the world's oceans and waterways each
year.102 For example, in August 2009, the Montara Australian oil spill in the Timor Sea of

91 GRAHAM ET AL., supra note 11, at 5.

92 See Transcript of USCG/MMS, supra note 9, at 144-46.
9 See WINTER ET AL., supra note 70, at 5.
94 Id.
95 See Campbell Robertson & Henry Fountain, BP Caps Its Leaking Well, Stopping the Oil After 86 Days, N.Y.
TIMES, July 16, 2010, at Al.

96 See Bettina Boxall, Oil Spill Size Near Upper Range of EarlierEstimates, L.A. TIMES, (Aug. 3, 2010), http://
articles.latimes.com/2010/aug/03/nation/la-na-oil-spill-20100803.
9 See Noaki Schwartz, For Gulf's Tourism, Problem is Perception - not Oil, msNBc.com, Aug. 22, 2010,
http://www.msnbc.msn.com/id/38806500/.
98 See Marisa Di Natale, The Economic Impact of the Gulf Oil Spill, MOODY'S ANALYTICS, July 21, 2010, http:/
/www.economy.com/dismal/article-free.asp?cid=191641&src=moodys.
9 Erin Aigner et al., Tracking the Oil Spill in the Gulf, N.Y. TIMES (Aug. 2, 2010), http://www.nytimes.com
(search "Tracking the Oil Spill"; then follow "All Results Since 1851" hyperlink).
'"

See GRAHAM ET AL., supra note

I1,at

3.

101 See U.S. Dep't of Energy, Oil Spills, WWW.FUELECONOMY.cov, http://www.fueleconomy.gov/feg/oilspills.

shtml (last visited Oct. 15, 2010).
102 See How Oil Works, UNION OF CONCERNED SCIE1,Hsrs, http://www.ucsusa.org/clean-energy/technology

andimpacts/energy-technologies/how-oil-works.html (last visited Nov. 14, 2010). This figure includes tanker
spills, "municipal and industrial wastes, urban runoff, leaking pipelines and storage tanks, and standard tanker
operations." Id.
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northwestern Australia, lasted seventy-four days.1 0 3 During this time, approximately 400 barrels of oil were spilled into the water each day, for a total of 30,000 barrels of oil spilled.II
Though oil spills of this enormity are rare, they have the potential to cause long-term
environmental damage, especially to the coastal state, and to have a significant impact upon
05
For inthe coastal state's economy, particularly in the fishing and tourism industries.
stance, with oil in the water, fewer people visit the spill location or the coastal beaches, negatively impacting the tourism industry.1 06 Fishing areas are often restricted or closed because
of possible oil contamination, thus inhibiting the ability of fishing companies to have a product.'o 7 Moreover, if the public perceives available seafood as tainted by oil, this perception
may hinder the fishing companies' ability to sell their product, regardless of whether the fish
has in fact been touched by oil. 08
Oil spills may also impact marine life. For example, as a result of the 1989 Exxon
Valdez oil tanker disaster in the Prince William Sound near Alaska, 11 million gallons of oil
were spilled.109 This resulted in the death of an estimated 900 bald eagles, 250,000 seabirds,
2,800 sea otters, and 300 harbor seals.' 10 Though the Exxon Valdez oil spill did not involve a
deepwater mobile oil rig, it demonstrates the potential damage that can occur from an oil spill.

D.

The Special Dangers Posed by Deepwater Oil Drilling

The typical deepwater oil well is at least 1,000 feet below the ocean's surface. "
Drilling at these depths has a greater potential to harm the coastal state than shallow water
drilling for a variety of reasons. The first reason is because of the large amounts of oil located
in seabed, which is also why companies are attracted to deepwater drilling.112 When
problems with the oil well occur, the "high flow rate becomes the enemy as great volumes of
oil and gas are [quickly] spewed into the environment."' 13
Second, deepwater oil drilling is riskier drilling because of the well's depth beneath
the surface.' 14 In deepwater, there are different pressure levels, temperatures, and water currents than in shallow water.' 1 These factors make it more difficult to sustain pressure control
while drilling and create "special challenges for critical equipment."' 16 The blowout pre103 See Keith Bradsher, Relief Well was Used to Halt Australian Spill, N.Y. TIMES, May 3, 2010, at A 14.
104 See Phil Hart, Montara Oil Spill, THE OIL DRUM (Dec. 8, 2010, 11:25 AM), http://www.theoildrum.com/
node/7193.
105 See Aversa, supra note 28.
106 See Schwartz, supra note 97.
107See Melissa Nelson, Gulf Fishing: Oil Spill to Shut Down 19 Percent of Area, More than Double Original
Closure, HUFFINGTON POST, May 18, 2010, http://www.huffingtonpost.com/2010/05/18/gulf-oil-spill-to-shutdo-n_580302.html.
'0 See id.

10 See Exxon Valdez, U.S. Envtl. Protection Agency, http://www.epa.gov/oem/content/learning/exxon.htm
(last visited Oct. 15, 2010).
110 See Frank A. von Hippel & Ted von Hippel, Disasters: Oil Spills, POLLUTION ISSUES, http://www.

pollutionissues.com/Co-Ea/Disasters-Oil-Spills.htm (last visited Oct. 15, 2010).
111 See MELANCON ET AL., supra note 33, at 1.

112 See A Brief History of Offshore Oil Drilling, supra note 5, at 18.
113 Id.
114 See id. at 17.
115 See id.
116 Id.
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venter, for instance, must be built to withstand increased pressure levels and must meet more
In addition, these great depths rerigorous design requirements when used in deepwater.'
they
cannot be reached by human dibecause
and
maintenance
quire electronic monitoring
1
remotely operated vehicles
called
vers. 18 Consequently, humans must rely on machines
9
looking
at the leak through the
("ROVs")1 that are controlled by a person onboard the ship
20
process encounters
This
arms.1
ROV's video camera and maneuvering its manipulator
the oil well is typiwhere
water
technical difficulties, difficulties not encountered in shallow
divers.121
human
cally about 200 feet below the waterline and accessible to
The third reason deepwater drilling may pose more danger than that in shallow water
is because deepwater spills are more difficult to contain.1 22 Containment is more challenging
in deepwater because there is less known about these waters than about shallow waters.1 23
Furthermore, spill containment booms are relatively ineffective when there is increased wave
action and ocean currents,124 as there are in deeper waters.
E. Facts about Deepwater Rigs
Due to the increased depth of the oil beneath the water's surface, deepwater oil
drilling requires a different type of rig than shallow water offshore oil drilling.' 25 Shallow
water offshore drilling uses fixed oil rigs that are physically attached to the seabed floor with
steel or concrete "legs."l 26 However, these oil rigs cannot be used in deeper waters because it
is not economically or structurally feasible to construct legs that long.127 Fixed oil rigs do not
present the same jurisdictional issues as deepwater mobile oil rigs because of their non-mobile
nature.1 28
Deepwater mobile oil rigs, or mobile offshore drilling units ("MODUs"), are drilling
on the water when navigating among drill sites.1 29 MODUs are typically classithat
float
rigs
fied as bottom-supported or floating,' 3 0 depending upon the rig's status during drilling.131
Floating MODUs are the "more popular choice" for deepwater drilling1 32 because they do not
See id. at 18.
See Saletan, supra note 50 ("Safety regulations generally prohibit diving below 300 feet.").
119 See Remotely Operated Vehicles, MONTEREY BAY AQUARIUM RESEARCH INSTITUTE (Apr. 20, 2010), http://
www.mbari.org/dmo/vessels-vehicles/rov.html.
120 See id.
121 See A BriefHistory of Offshore Oil Drilling, supra note 5, at 17; Michael Klare, Oil Spill Reveals Dangers
of Deep Water Drilling, THE INSTITUTE FOR SOUTHERN STUDIES, http://www.southemstudies.org/2010/06/oilspill-reveals-dangers-of-deep-water-drilling.html (last visited Sept. 27, 2010).
122 See A Brief History of Offshore Oil Drilling, supra note 5, at 18.
117
118

123 See id.
124 See Edward Tedeschi, Booms, 71 PURE APPLIED CHEMISTRY 17, 19 (1999),

http://www.iupac.org/

publications/pac/pdfll999/pdfl7lOxOO17.pdf.
125 See LEFFLER ET AL., supra note 43, at 90.

126 Offshore Drilling, NATURALGAS.ORO, http://www.naturalgas.org/naturalgas/extractionoffshore.asp,

(last

visited Jan. 29, 2011).
127 See id.
128 See EsMAEILI, supra note 2, at 88.
129 See Mobile Offshore Drilling Unit Definition, OiLGASGLOSSERY.COM, http://oilgasglossary.com/mobile-

offshore-drilling-unit.html (last visited Oct. 23, 2010).
130 See ESMAEILI, supra note 2, at 12.
" See Mobile Offshore Drilling Unit Definition, supra note 129.
132 ESMAEILI, supra note 2, at 13.
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require any contact with the seabed.' 3 3 Bottom-supported MODUs, on the other hand, usually drill in shallower waters because they are in contact with the seabed during drilling' 3 4
There are two types of floating MODUs, semisubmersibles and drillships,13 5 neither
of which are fixed to the seabed floor while drilling occurs.' 36 Semisubmersibles do not
make contact with the seabed floor, but use anchors to stay in place.' 37 Some semisubmersibles are independently mobile, while others require a towboat or heavy lift vessel to move
from site to site.' 38 BP's leased oil rig, the Deepwater Horizon, was an example of a semisubmersible deepwater mobile oil rig.' 39
Drillships are very similar to other passenger or cargo vessels because both are
"highly mobile," are self-propelled, have ample cargo space, and share many physical characteristics.14 0 Drillships operating in deepwater are not fixed to the seabed floor and stay in
position over the well with dynamic positioning systems.1 4 1 These systems employ computerized sensors that activate propellers in the rig's front and rear to offset any movement
caused by wind, waves, or ocean currents. 14 2
Due to deepwater mobile oil rigs' navigational ability, their mobile nature while
drilling, and some rigs' physical similarities to vessels, several national laws and international
treaties have legally treated them as vessels.1 4 3 For example, according to U.S. domestic law,
deepwater mobile oil rigs are legally considered vessels: a "MODU means a vessel, other than
a public vessel of the United States, capable of engaging in drilling operations for exploration
or exploitation of subsea resources."' ' Moreover, U.S. case law regards nearly all mobile oil
rigs as "qualif[ying] for vessel status."' 45 This legal treatment is inappropriate, however,
because of the jurisdictional implications.
III.

THE HISTORICAL LEGAL PREDICATES FOR COASTAL STATE
EXCLUSIVE JURISDICTION OVER OIL RIGS

A. The Establishment of Coastal State Jurisdiction over the Continental Shelf
In the 1930s, the United States witnessed technological advancements in offshore oil
and gas production, which increased interest in the industry. 146 Due to this and international
controversy over fishery rights, the U.S. government took action to declare the legality of its
1

See PAUL BOMMER, INT'L Ass'N OF DRILLING CONTRACTORS, A PRIMER OF OILWELL DRILLING 24 (7th ed.

2008).
134 See

135 See
136 See
137 See
138 See

id.
id.
Mobile Offshore Drilling Unit Definition, supra note 129.
BOMMER, supra note 106, at 31-32.
id. at 30.

139 See Press Release, Transocean Ltd., Transocean Ltd. Provides Update on Semisubmersible Drilling Rig
Deepwater Horizon (Apr. 21, 2010), http://www.deepwater.com/fw/mainfTransocean-Ltd-Provides-Update-onSemisubmersible-Drilling-Rig-Deepwater-Horizon-444C936.html?LayoutID-46.
140 BOMMER, supra note 106, at 33.
141 See id. at 34.
142 See id.
143 See ESMAEIL, supra note 2, at 41.
'" 33 C.F.R. § 140.10 (2010).
145 SCHOENBAUM, Supra note 11, § 3-6, at 122.
146 See BERNAERTS, supra note 17, at 3.
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continental shelf use.1 47 In 1945, President Harry Truman issued a proclamation declaring
that the surrounding continental shelf appertained to the United States.1 4 8 The proclamation
also asserted U.S. exclusive jurisdiction and control over the "natural resources of the subsoil
and sea bed of the continental shelf."l 49 These two facets of the Truman Proclamation, appertaining of the continental shelf and jurisdiction over natural resources, together became what
is now known as the doctrine of the continental shelf.' 50 This proclamation was made into
U.S. law' 5 ' in 1953 by the Outer Continental Shelf Lands Act.152
After the Truman Proclamation, most other states followed suit and proclaimed their
own continental shelves.' 53 These claims varied; some states claimed jurisdiction over only
the shelf's resources, while others claimed jurisdiction over the entire shelf.154 Fundamentally, no controversy existed as to a state's sovereign rights to the natural resources in the
continental shelf off its coast.155 The only fundamental controversies were with respect to the
legal definition of "continental shelf' and to the geographical limitations of the area over
which a coastal state had jurisdiction. 5 6
As more nations began to declare their own continental shelves and coastal states
began to increase their use of marine resources, it became evident that international law required codification.' 57 The first United Nations Conference on the Law of the Sea ("UNCLOS I") was held in Geneva in 1958,158 which embodied the principles set forth in the
Truman Proclamation.' 59 UNCLOS I adopted four conventions, one being the Convention on
the Continental Shelf.160 This treaty established each state's rights for exploring the continental shelf and exploiting its resources.' 6 1 It was the first international treaty addressing and
governing the continental shelf.16 2
B.

The Emergence of the Exclusive Economic Zone

Two years later, in 1960, the international community re-convened for a second
conference, UNCLOS II, to discuss topics that went unresolved at UNCLOS I.163 This con147 See id.
148

See Proclamation No. 2667, 10 Fed. Reg. 12303 (Sept. 28, 1945).

149 Id.

See ESMAEILI, supra note 2, at 78.
151 See Truman Proclamation on Policy of the United States with Respect to the Natural Resources of the
150

Subsoil and Sea Bed of the Continental Shelf, COUNCIL ON FOREIGN RELATIONS, http://www.cfr.org/publication/

20650/truman-proclamation-on-policy-ofjthe united states withrespect-tothenaturalresourcesof the
subsoil and sea bed of the continental-shelf.html (last visited Oct. 1, 2010); History of Offshore, NATIONAL
OCEAN INDUSTRIES AssOCIATION, http://www.noia.org/website/article.asp?id=123 (last visited Sept. 30, 2010).

152See Outer Continental Shelf Lands Act, 43 U.S.C. § 1301 (2007).
153 See CHURCHILL

& LOWE, supra note 21, at 122.
'5 See id.
155 See BERNAERTS, supra note 17, at 4.
156 See id.
157 See CHURCHILL & LowE, supra note 21, at 2.
"a See id. at 13.
I5

See ESMAEILI, supra note 2, at 78.

160 See Convention on the Continental Shelf, openedfor signature Apr. 29, 1958, 499 U.N.T.S. 311 (entered
into force June 10, 1964).

161 See CHURCHILL & LOWE, supra note 21, at 123.

162 See id. at 122-23.
163 See id. at 13.
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An increased
vention failed by one vote to adopt a new treaty on the law of the sea.I
international concern for overfishing and marine pollution, among other issues, led to a third
convention on the law of the sea, UNCLOS 111.165 The concept of an exclusive economic

66
The UNCLOS III
zone was first adopted in the treaty negotiated during this convention.'
treaty, hereinafter referred to as the Law of the Sea Convention ("LOSC"), was formally
negotiated from 1973 to 1982167 and entered into force in 1994.168
According to the LOSC, the exclusive economic zone ("EEZ") extends a maximum
69
In the EEZ, the coastal state has exclusive
of 200 nautical miles from the state's coastline.1

resource jurisdiction, empowering the coastal state with sovereign rights to explore, exploit,
conserve, and manage the living and non-living natural resources located in the seabed, the
70
The coastal state also has jurisseabed's subsoil, and the water column above the seabed.'
7
diction over "the establishment and use of artificial islands, installations and structures."' 1
The LOSC provides that the EEZ is considered the high seas for all other purposes,

however, such as navigation.1 72 On the high seas, no one state may exercise its exclusive
jurisdiction or claim sovereignty over any portion of the water column 173 or over anything
passing through or remaining on the high seas.1 74 As a result, the coastal state has no jurisdiction over a vessel navigating through its EEZ.175 Instead, these vessels are subject to
exclusive flag state jurisdiction.17 6
To date, 157 countries are signatories to the LOSC.177 The United States has
signed, but not yet ratified the LOSC, 17 1 meaning that it has agreed not to take action contrary
79
Despite nonto the treaty's purposes, but has not consented to be bound by the treaty.'
ratification, the convention's provisions are regarded as customary international law and are
80
generally accepted by the United States as regulating the EEZ.
A coastal state need not take any affirmative action to have jurisdiction over its
surrounding continental shelf; automatic jurisdiction is bestowed through the 1958 Conven'" See id.
165 See id. at 14.

166See id. at 133.
167 See id. at 14.
168 See Status of

Treaties,

UNITED

NATIONS

TREATY

COLLECTION,

http://treaties.un.org/Pages/

ParticipationStatus.aspx (follow "Chapter XXI: Law of the Sea"; then follow "United Nations Convention on
the Law of the Sea") (last updated Apr. 7, 2011).
169See UNCLOS, supra note 17, art. 56.
170See id.
I1 Id.

172See id. art. 58.
171See id. art. 89.
174See id. art. 87.
175 See id. art. 58.
176See id. art 92 (subjecting ships to the flag state's exclusive jurisdiction while on the high seas); id. art. 58
(applying art. 92 to the EEZ).
177See Status of Treaties, supra note 168.
178See id.
179 See Signing and Ratifying a Treaty, CENTRE FOR

BIOMEDICAL

ETHIcs & LAw, http://europatientrights.eu/

countries/signing-andratifying-ajtreaty.html (last visited Mar. 26, 2010).

Iso See Karla Urdaneta, Transboundary Petroleum Reservoirs: A Recommended Approach for the United States
and Mexico in the Deepwaters of the Gulf of Mexico, 32 Hous. J. INT'L. L. 333, 370 (20 10).
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tion of the Continental Shelf and the LOSC.' 8

Conversely, a coastal state must declare an

82
As of August 2008, 104 of the 157
EEZ to gain the corresponding rights and privileges.1
84
83
signatoriesl have declared an EEZ.'

Additionally, President Ronald Reagan issued Proclamation 5030 in 1983 recognizing the EEZ and establishing U.S. sovereign rights over the area for "exploring, exploiting,
conserving, and managing" living and non-living natural resources in the seabed, subsoil, and
water column above the seabed.' 85
With the emergence of the EEZ in the LOSC, a coastal state has two bases of jurisdiction for exercising its rights over the seabed.1 86 The first, based on the 1958 Convention
on the Continental Shelf, provides the coastal state with jurisdiction over its continental shelf,
88
The second is based on creaincluding all erected installations' 87 and natural resources.'
state jurisdiction over any
coastal
on
the
confers
which
tion of the EEZ in the 1982 LOSC,
in the seabed and water
the
resources
over
rights
installations or structures and sovereign
9
Though both theories grant the coastal state jurisdiction over "artificial islands,
column.'
installations, and structures"' 90 neither provides for coastal state jurisdiction over deepwater
9
mobile oil rigs if they are considered vessels.' '
IV. THE EMERGENCE OF DEEPWATER MOBILE OIL RIGS HAS CREATED
UNCERTAINTY AS TO EXCLUSIVE COASTAL STATE
JURISDICTION OVER OIL RIGS IN THE
CONTINENTAL SHELF AND EEZ
A.

Oil Rigs Were not Widely Used Until 1992 and, Thus, Were Not of Particular
Concern During UNCLOS III Negotiations

Deepwater mobile oil rigs were not a prominent concern of UNCLOS 111,192 negotiated from 1973 to 1982.193 The main concern of coastal states in negotiating the treaty and in
94
and protective control over fishery
establishing an EEZ was to maintain economic'
In fact, during UNCLOS III negotiations, the adjective "exclusive" in the term
zones.'
181 See E.D. BROWN, I THE INTERNATIONAL LAW OF THE SEA 218 (1994) [hereinafter E.D. BROWN]. See also

Convention on the Continental Shelf, supra note 160, art. 2, para. 3 ("[R]ights of the coastal State over the
continental shelf do not depend on.. .express proclamation.").; UNCLOS, supra note 17, art. 77 ("[R]ights of
the coastal State over the continental shelf do not depend on. . .express proclamation.").
182 See E.D. BROWN, supra note 181, at 218.
183 See id.
1.4 See Tatjana Rosen, Exclusive Economic Zone (EEZ), THE ENCYCLOPEDIA OF EARTH, http://www.eoearth.

org/article/Exclusiveeconomic zone_(EEZ) (last updated Aug. 26, 2008).
185 Proclamation No. 5030, 48 Fed. Reg. 10605, 10605 (Mar. 10, 1983).
186 See CHURCHILL & LOWE, supra note 21, at 123.
187See Convention on the Continental Shelf, supra note 160, art. 2, para. 1.
188 See id. art. 5, para. 2.
18 See UNCLOS, supra note 17, art. 56.
190 BERNAERTS, supra note 17, at 36.
191 See ESMAEILI, supra note 2, at 88.

192See sources cited supra note 32.

193 See CHURCHILL & LOWE, supra note 21, at 14.
194 See id. at 133.
195 See John Norton Moore, Introduction to I CTR.
CONVENTION ON THE LAW OF THE SEA

FOR OCEANS LAW & POLICY, UNITED NATIONS
1982: A COMMENTARY xxv (Myron H. Nordquist, ed., 1985).
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"exclusive economic zone" was primarily used to signify exclusivity in "the use of fishery
resources."l 9 6
Though deepwater production of oil in the Gulf of Mexico began in 1979,197 deepwater drilling did not become an industry-wide trend until Shell Oil discovered oil 3,000 feet
beneath the surface of the Gulf of Mexico in 1989,198 seven years after completion of UNCLOS III negotiations. By 1992, the number of rigs began to increase significantly.1 99
B. Exclusive Coastal State Jurisdiction over Deepwater Mobile Oil Rigs
Operating in the EEZ is Uncertain.
The coastal state's jurisdiction over deepwater mobile oil rigs is unclear.200 Under
current practice, the jurisdiction over deepwater mobile oil rigs operating in the EEZ as "vessels" is split between the flag state and the coastal state. 20 1
1. The International Community's Practices Contribute to
Coastal State Jurisdictional Uncertainty
According to the LOSC, the EEZ is considered the high seas for all other purposes
besides coastal state resource jurisdiction. 202 As such, vessels navigating through the EEZ are
subject to the exclusive jurisdiction of their respective flag states 203 and are guaranteed the
right to freedom of navigation.204 Therefore, if considered a vessel, jurisdiction over a deepwater mobile oil rig operating in the EEZ is split: sovereign rights over all the living and nonliving resources below the waterline belong exclusively to the coastal state 205 and jurisdiction
of the operations and activities above the waterline lies with the oil rig's flag state. 206 If the
oil company converts the rig into a more permanent platform during the oil production phase,
some of these production platforms even fall under the category of a "vessel" and would thus
carry split jurisdiction. 207
196

2 CTR.

FOR OCEANS LAW & POLICY, UNITED NATIONS CONVENTION ON THE LAW OF THE SEA

1982: A

COMMENTARY 519-20 (Myron H. Nordquist, ed., 1993).
19 See NIXON ET AL., supra note 32, at 10.

198 See Neil King Jr. & Keith Johnson, An Oil-Thirsty America Barreled into 'Dead Sea,' WALL ST. J., Oct. 9,
2010, at Al.
19 See NIXON ET AL., supra note 32, at 10.
200 See EsMAEIi, supra note 2, at 88.
201 See UNCLOS, supra note 17, art 92 (subjecting ships to the flag state's exclusive jurisdiction while on the
high seas); id. art. 58 (applying art. 92 to the EEZ). Cf id. art 56 (granting coastal state sovereign rights over the
living and non-living natural resources in the seabed, subsoil, and water column of the EEZ).
202 See id. art. 58; BERNAERTS, supra note 17, at 36.
203 See UNCLOS, supra note 17, art 92 (subjecting ships to the flag state's exclusive jurisdiction while on the
high seas); id. art. 58 (applying art. 92 to the EEZ).
204 See id. art. 87. See also id. art. 58 (applying Art. 87 to the EEZ).
205 See id. art. 56.
206 See id. art. 58. See also ESMAELI, supra note 2, at 88 (stating that the coastal state's jurisdiction over
"activities and people on board" oil rigs in the EEZ is unclear).
207 See GRAHAM ET AL., supra note 11, at 75. But cf. SCHOENBAUM, supra note 11, § 3-6, at 113 ("[A] fixed oil
and gas drilling and production platform permanently attached to the ocean floor is not a vessel.").
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(i) The Lack of Definition for a "Vessel" or "Ship"
Deepwater mobile oil rigs have traditionally been treated as vessels by many states
because of their physical similarities and their seagoing and navigational abilities. 208 This is
not a definitive classification, however, partly because there is no concrete categorization for
deepwater mobile oil rigs under international law. 209 In addition, the LOSC does not define
either "ship" or "vessel" and uses the terms interchangeably. 2 10 Thus, it is unclear whether
deepwater mobile rigs should be considered vessels.
The categorization given to deepwater mobile oil rigs varies depending upon a nation's individual domestic laws, 2 11 upon the particular treaty involved, or upon the oil rig's
use. 2 12 For instance, though U.S. domestic law defines deepwater mobile oil rigs, or MODUs, as vessels, a MODU's classification changes from "vessel" to "OCS [outer continental
shelf] facility" when the MODU is "in contact with the seabed of the OCS for exploration or
exploitation of subsea resources." 2 13
This flexible, ambiguous categorization is significant because it leaves the coastal
state's jurisdiction over oil rigs unresolved and indeterminate. 2 14 Treating deepwater mobile
oil rigs as vessels in some instances, but not in others, changes when and to what extent a
coastal state may assert its jurisdiction. 2 15
(ii) Industry and Community Treatment of Deepwater Mobile Oil Rigs
as Vessels is Not Uniform
Since there is no internationally accepted definition of vessel or an internationally
accepted categorization for deepwater mobile oil rigs, treatment of these rigs varies among
nations. 2 16 Legal consideration of deepwater mobile oil rigs as vessels and the resulting regulatory and jurisdictional split between the coastal state and the flag state is seen not only in the
United States. Many other nations utilize a similar regulatory scheme. 217 Australia, for example, defines "ship" in the Shipping Registration Act 1981 as "any kind of vessel capable of
navigating the high seas," including a structure that is "able to float or be floated and is able to
move or be moved as an entity from one place to another," 2 18 a definition encompassing
deepwater mobile oil rigs. This exemplifies the fact that although several nations treat deepwater mobile oil rigs as vessels, the definitions, requirements, and circumstances under which
this treatment is afforded vary according to individual domestic statutes.
208 See EsMAEn1, supra note 2, at 41.
209 See id. at 4.

210 See sources cited supra note 30.

211 See EsMAELI, supra note 2, at
41.

212 See E-mail from David Sagar, Legal Affairs Div., Int'l Mar. Org. to author (Sept. 15, 2010) (on file with
author).
213 33 C.F.R. § 140.10.
214 See ESMAEiLI, supra note 2, at 88.
215 Compare UNCLOS, supra note 17, art. 60 (giving the coastal state exclusive jurisdiction over "artificial

islands, installations and structures"), with UNCLOS, supra note 17, art. 58 (requiring the coastal state to
respect the freedoms of the high seas, including flag state jurisdiction over vessels).
216 See EsMAalu, supra note 2, at 27.
217 See EsMAEIu, supra note 2, at 41. See also Hamburger & Geiger, supra note 9 (stating that oil rigs are
considered ships under international law).
218 Shipping RegistrationAct 1981 (Cth) pt 1, s 3(1) (Austl.).
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When a deepwater mobile oil rig is considered a vessel and flies a foreign flag, no
single entity has complete control over both the above- and below-water operations. 2 19 Instead, one country has jurisdiction of above-water operations, 220 while another has jurisdiction over below-water operations. 22 1 This resulting split in jurisdiction is a regulatory
nightmare, fraught with ambiguity and uncertainty.
2. The BP Oil Spill Illustrates the Jurisdictional Uncertainties
The lack of a uniform definition and categorization for deepwater mobile oil rigs in
industry, among nations, and in international law leads to confusion on the rigs themselves.
For example, despite the explicit categorization of deepwater mobile oil rigs as vessels in U.S.
domestic law, 2 22 it seems that there was a discrepancy on the Deepwater Horizon as to
whether the rig was still considered a vessel when "latched-up," or, in other words, connected
to the blowout preventer and underlying well.22 3 According to testimony, the Transocean
manager was in charge when the rig was latched-up, 224 but authority shifted to the rig's
captain when the rig was unlatched and again considered a vessel. 22 5 This seems inconsistent
with U.S. regulations that change a deepwater mobile oil rig's classification from "vessel" to
"OCS facility" only when the rig itself is in direct contact with the seabed. 226 The regulation
does not make a distinction between latched statuses and considers deepwater mobile oil rigs
as vessels whether latched-up or unlatched.
When deepwater mobile oil rigs are considered vessels, though above-water jurisdiction belongs to the oil rig's flag state, "each unit engaged in OCS [Outer Continental Shelf]
activities" in the United States is subject to inspection by the U.S. Coast Guard. 227 Outer
continental shelf activity includes any activity associated with the exploration, development,
or production of minerals in the subsoil and seabed subject to U.S. jurisdiction. 22 8
The Coast Guard is charged with "regulating the 'safety of life and property on
Outer Continental Shelf (OCS) facilities, vessels, and other units engaged in OCS activities.' "229 Their inspection includes a review of the navigation equipment, lifesaving equipment, fire protection equipment and structures, and the overall safety and health of crew
members working aboard the rig. 230 In practice, the Coast Guard's inspection of a U.S.flagged deepwater mobile oil rig in the U.S. EEZ may last several days. 231 This inspection is
See UNCLOS, supra note 17, art 92 (subjecting ships to the flag state's exclusive jurisdiction while on the
high seas); id. art. 58 (applying art. 92 to the EEZ). Cf id. art 56 (granting coastal state sovereign rights over the
living and non-living natural resources in the seabed, subsoil, and water column of the EEZ).
220 See id. art 92 (subjecting ships to the flag state's exclusive jurisdiction while on the high seas); id. art. 58
(applying art. 92 to the EEZ).
221 See id. art 56 (granting coastal state sovereign rights over the living and non-living natural resources in the
seabed, subsoil, and water column of the EEZ).
222 See 33 C.F.R. § 140.10.
223 Transcript of USCG/MMS, supra note 9, at 144-46.
219

224 See GRAHAM ET AL., supra note 11, at 5.

225 See Transcript of USCGIMMS, supra note 9, at 145.
226 33 C.F.R. § 140.10.
227 33 C.F.R. § 140.101 (2010).
228 See 33 C.F.R. § 140.10. As pertaining to this note, OCS activity would include oil drilling in the EEZ.
229 GRAHAm ET AL., supra note 11, at 75 (quoting 33 C.F.R. § 140.1 (2010)).
230 See HAGERTY ET AL., supra note 9, at 16.

231 See Miguel Bustillo & Rebecca Smith, Spotlight Now on Coast Guard, WALL ST. J., May 20, 2010, at A6.
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limited, however, when the United States is not the oil rig's flag state and does not have
exclusive above-water jurisdiction over the rig.2 32
In contrast to the several-day long inspection of U.S. deepwater mobile oil rigs, an
inspection of a similar rig over which the United States does not have flag state jurisdiction
typically lasts only a few hours. 233 Moreover, the "checklist" the Coast Guard uses when
inspecting foreign-flagged rigs varies depending upon the particular flag state and the rigor of
that state's "design, equipment, and operating standards." 234
In the case of foreign-flagged rigs, when the Coast Guard has only limited inspection
rights, the oil rig's flag state, with exclusive jurisdiction of above-water operations, has the
primary responsibility for ensuring the rig's compliance with industry safety regulations 235
and "quality standards for construction, equipment and operations on the rig."236 The Coast
Guard relies primarily upon foreign governments to perform safety inspections of foreignflagged rigs operating in the U.S. EEZ. 2 37 The foreign government may perform the inspection itself or the government may outsource the job to a private inspection firm.238
BP's leased deepwater mobile oil rig, the Deepwater Horizon, was a foreign-flagged
rig registered in the Marshall Islands. 239 This means that authorities from the Marshall Islands were largely responsible for ensuring the rig's compliance with quality and safety standards, 240 such as minimum manning requirements for crew members aboard the rig.241
Therefore, the Marshall Islands was the entity with the primary responsibility to ensure that
the Deepwater Horizon complied with safety regulations, though the rig was operating in the
U.S. EEZ and the United States was responsible for leading the oil spill clean-up efforts. 24 2
V.

DEEPWATER MOBILE OIL RIGS SHOULD BE CONSIDERED "SEABED
INSTALLATIONS" ONCE DRILLING OPERATIONS BEGIN

There are several proposals for resolving the ambiguity in jurisdiction over deepwater mobile oil rigs. One such suggestion is to legally consider oil rigs as vessels, another is to
legally consider oil rigs as artificial islands, and a third is to create a new, distinct categorization exclusively for deepwater mobile oil rigs. 24 3 These proposals are inadequate, however,
232 See UNCLOS, supra note 17, art. 73 (empowering coastal state with the power to take the measures
necessary to enforce its domestic laws in the EEZ, as long as those laws comply with the LOSC). See also id.
art. 56 (obligating coastal states to have "due regard to the rights and duties of other States" when exercising
jurisdiction in the EEZ).

233 See Bustillo & Smith, supra note 185.
234 HAGERTY ET AL., supra note 9, at 16.

235 See Bustillo & Smith, supra note 185.
236 Andrew Clark, BP Oil Rig Registration Raised in Congress over Safety Concerns, GUARDIAN.CO.UK (May
30, 2010), http://www.guardian.co.uklenvironment/2010/mayl30/oil-spill-deepwater-horizon-marshall-islands
[hereinafter Andrew Clark].
237 See David S. Hilzenrath, Oil Rigs' Safety Net Questioned; Ship Inspectors Hired by Owners, WASH. POST,
Aug. 15, 2010, at Gl.
238 See id.
239 See Andrew Clark, supra note 236.
240 See id.
241 See REPUBLIC OF THE MARSHALL ISLANDS, OFFICE OF THE MARrTIME ADMINISTRATOR, Marine Notice 7038-2 (2009), available at http://www.register-iri.com/forms/upload/MN-7-038-2.pdf.
242 See Press Release, Joint Info. Ctr., supra note 29.
243 See ESMAELi, supra note 2, at 20.
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and this note suggests a fourth solution: to divest deepwater mobile oil rigs of their "vessel"
status and to consider them "seabed installations" once drilling operations begin.
A. Treatment of Deepwater Mobile Oil Rigs Engaged in Drilling Operations as
Vessels, as Artificial Islands, or as a New "Oil Rig"
Category is Inadequate
The first possible legal classification for deepwater mobile oil rigs is as vessels. The
LOSC does not define either "ship" or "vessel," 244 making it difficult to determine if deepwater mobile oil rigs fall within the legal definition. 24 5 Artificial islands, a second possible
6
category for deepwater mobile oil rigs, are likewise undefined in the LOSC. 24 Therefore, it
is unclear if international law considers deepwater mobile oil rigs operating in a coastal state's
EEZ as vessels subject to the coastal state's jurisdiction in limited instances 247 and owed the
right to innocent passage 248 or as artificial islands subject to the coastal state's unlimited and
exclusive jurisdiction. 24 9
It has also been suggested that a third, separate category be introduced recognizing
deepwater mobile oil rigs as a group of their own. 25 0 In fact, due to the greater use of deepwater mobile oil rigs, there has been an increase in both national legislatures and international
25
treaties to place oil rigs in a category distinct from that of vessels and artificial islands. t
1. Treatment of Deepwater Mobile Oil Rigs Engaged in Drilling Operations
as Vessels is Inadequate
Though industry practice most frequently treats deepwater mobile oil rigs as vessels
because of the physical characteristic similarities between the two, this is an inadequate categorization. 252 When a deepwater mobile oil rig is treated as a vessel, a coastal state has only
25 3
and its ability to take
limited jurisdiction over foreign-flagged rigs operating in its EEZ
comprehensive steps to avoid potential environmental disasters is hindered. Though vessels
and deepwater mobile oil rigs have several characteristics in common, such as propellers,
seagoing mobility, and navigation ability, 254 treatment of these rigs as vessels does not assure
the coastal state adequate control once drilling activities are underway.
Furthermore, vessel is an inadequate legal categorization because this status gives oil
rig owners incentive to "shop" among flag states. Treating deepwater mobile oil rigs as vessels is advantageous for rig owners because it gives them options as to where to register the
2 56
The choice of flag
rig. 255 This country of registration is considered the rig's flag state.
244 See sources cited supra note 30.
245 See ESMAEIu, supra note 2, at 21.

See id. at 50.
247 See sources cited supra note 17.
248 See ESMAEILi, supra note 2, at 20.
246

249

250
251
252
253
254
255

See UNCLOS, supra note 17, art. 56.
See ESMAEtI, supra note 2, at 20.
See id. at 45.
See id. at 41.
See sources cited supra note 17.
See EsMAmiu, supra note 2, at 41.
See HAGERTY ET AL., supra note 9, at 16.
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state carries varied implications, including the amount of registration fees owed, the rate of
taxes levied, 257 and the rigor of safety regulations imposed. 258 Because of the benefits vessel
owners can obtain by registering with certain foreign countries, 259 these more lenient registries are referred to as "flags of convenience." 260 If deepwater mobile oil rigs are not considered vessels, owners would not have the option to choose a flag of convenience as the state of
registry. Although this would preclude oil rigs owners from reaping the economic benefits of
a flag of convenience with lower fees and taxes, it would also preclude them from choosing a
flag state with more lenient safety standards.
2. Treatment of Deepwater Mobile Oil Rigs Engaged in Drilling Operations
as Artificial Islands is Inadequate
Artificial island is also an unsatisfactory description for deepwater mobile oil rigs for
several reasons. The LOSC does not define artificial island and a static definition would be
hard to formulate because of their varying purposes and the evolving nature of the technology
used on them. 26 1
The LOSC gives coastal states exclusive jurisdiction over artificial islands in the
EEZ. 262 Thus, if a deepwater mobile oil rig is considered an artificial island, the coastal state
would have exclusive jurisdiction over the entire rig. 2 63 The coastal state's exclusive jurisdiction over artificial islands includes control over construction, operation, and use of the island. 26 This stands in stark contrast with the coastal state's limited jurisdiction over abovewater operations 265 on deepwater mobile oil rigs and its exclusive jurisdiction over only the
6
resources below the waterline when the rigs are considered vessels. 26
Though artificial island status would give the coastal state complete control over
deepwater mobile oil rigs, this classification is unacceptable because mobile oil rigs share few
characteristics with stationary artificial islands and the two are often "established for different
purposes." 267 In addition, artificial island is an inadequate label because oil rigs have not
typically been treated as such in practice. 268 Several international conventions, such as the
1988 Protocol for the Suppression of Unlawful Acts against the Safety of Fixed Platforms
Located on the Continental Shelf, have treated fixed oil rigs as artificial islands, 269 but this
designation does not include the deepwater mobile oil rigs examined here.
256 See
257 See
258 See
259 See

CHURCHI.L & LOWE, supra note 21, at 205.
E.D. BROWN, supra note 181, at 287.
HAGERTY ET AL., supra note 9, at 16.
id.
260 E.D. BROWN, supra note 181, at 287.
261 See ESMAEILi, supra note 2, at 20.
262 See UNCLOS, supra note 17, art. 60.
263 See id.

264
265
266
267
268

See id.
See sources cited supra note 19.
See id. art. 56.
EsMAER.i, supra note 2, at 53.
See id. at 258 ("[Mlost international treaties, particularly the most recent ones, do not consider oil rigs as
artificial islands. .
'69 See id. at 43.
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3. Treatment of Deepwater Mobile Oil Rigs Engaged in Drilling Operations as a New
"Oil Rig" Category is Inadequate
A third alternative would be to consider oil rigs as a separate category all their own.
This option is not ideal either, however. Regarding oil rigs as a separate category would
require re-visiting the LOSC to create a new "oil rig" designation for deepwater mobile oil
rigs and to delineate the corresponding rights and duties. Given the fact that it took nearly ten
years to simply negotiate and draft the LOSC during UNCLOS III, it is likely that few countries would be willing to formally amend the treaty.
In addition, nations that have considered oil rigs as a separate category often still
treat certain types of oil rigs as vessels. 270 Similarly, other nations have categorized oil rigs
271
as vessels while engaging in some activities, but as installations while engaging in others.
These types of exceptions and specifications could easily lead to disastrous confusion.
B.

Deepwater Mobile Oil Rigs Engaged in Drilling Operations Should be Considered
in the Same Category as Other Installations Involved in Exploiting the
Natural Resources of the EEZ

Once deepwater mobile oil rigs undertake drilling activities, they need to be clearly
differentiated from vessels. This demarcation is critical because a coastal state
legally
and
complete and total jurisdiction over foreign-flagged deepwater mobile oil rigs
have
should
operating in its EEZ. This conclusion has been indirectly recognized by those in the industry,
as evidenced by one of the key findings from the third meeting of the International Regulators
Offshore Safety Conference: "Regulatory regimes function most effectively when a single
entity has broad safety responsibility. Gaps, overlap and confusion are not in the interest of
safety or regulatory efficiency." 272
To avoid confusion and ensure that responsibility lies with a single entity, this note
proposes that deepwater mobile oil rigs should simply cease to be considered vessels when
drilling operations begin. While involved in drilling and production activities, deepwater mobile oil rigs should be considered seabed installations.
273
Once the drilling phase is completed, the oil and gas production process begins.
The original rig may remain with its parts converted to begin production or it may be replaced
by a more permanent production rig.2 74 The production rig may be a floating platform or it
may be fixed to the seabed floor. 275 Some floating platforms are movable, while others are
276
not capable of movement.
277
and thus present the
Some production platforms are currently classified as vessels
same jurisdictional problems as deepwater mobile oil rigs, namely limited coastal state juris270 See id. at 46.
271 See id. at 49.
272 IRF Communique (November 1, 2010), INT'L REGULATORS OFFSHORE SAFETY CoNF., (Nov. 1, 2010), http://

www.irfconference2010.com/showcontent.aspx?MenuID=924.
273 See LEFFLER ET AL., supra note 43, at 77; GRAHAM ET AL., supra note 11, at 61.
274 See Freudenrich & Strickland, supra note 34.
275 See Offshore Oil Drilling, supra note 45.
276 See SCHOENBAUM, supra note 11, § 3-6, at 113.
277 See GRAHAM ET AL., supra note 11, at 75.
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diction over above-water activities. However, other types of production platforms "have been
denied vessel status," despite limited navigational ability.2 7 8 This ambiguity in how to classify production rigs is similar to that seen in classifying oil rigs.
If deepwater mobile oil rigs are not considered vessels during drilling activities, the
production rigs also should not be considered vessels during production. Treating deepwater
mobile oil rigs as seabed installations during both drilling and production will avoid confusion
by not requiring a change in legal classification between operational phases. If the oil rig is
treated as a seabed installation during both drilling and production, any jurisdictional ambiguity arising between the two phases is resolved.
Therefore, deepwater mobile oil rigs should cease to be considered vessels once
drilling operations begin and should be legally treated as seabed installations throughout the
drilling and production phases of a deepwater oil project. This treatment will afford coastal
states complete jurisdictional control and will provide definitional certainty.
1. The Coastal State Bears All the Responsibility for Dealing with the Consequences of
Potential Major Accidents and Should Have Complete Jurisdiction Over
Deepwater Mobile Oil Rigs Once They Are Engaged in Drilling or
Production Activities to Ensure Safe Operations
If the proposed treatment of deepwater mobile oil rigs as seabed installations during
drilling and production activities is adopted, there will be no need to alter the industry's current conception of a vessel or to define vessel internationally, domestically, or in the industry.
Furthermore, there will be no need to re-visit and change the LOSC because it does not explicitly define vessel or speak to the topic of deepwater oil drilling.
In addition, the LOSC already clearly assigns coastal state jurisdiction over "the
establishment and use of artificial islands, installationsand structures" in the EEZ.2 79 Thus,
legally considering deepwater mobile oil rigs as seabed installations will assure coastal states
complete jurisdiction over deepwater mobile oil rigs operating in the EEZ. This will also
assure the coastal state with complete and total jurisdiction over the entire rig, both above and
below the waterline, during both drilling and production operations. Treatment of deepwater
mobile oil rigs as seabed installations during drilling and production is consistent with the
overall purpose of establishing the continental shelf and EEZ maritime zones, namely to assure and guarantee the coastal state sovereign rights over the exploitation of natural resources
in the continental shelf 280 and EEZ.28 1 Affording coastal states complete jurisdiction over
deepwater mobile oil rigs assures their sovereign rights over natural resources exploitation.
As seabed installations, deepwater mobile oil rigs will not have flag states, thus
granting the coastal state unlimited in jurisdictional control over the exploitation of natural
resources in its EEZ. The coastal state, the party who bears the greatest risk of harm if an oil
spill occurs, will possess complete and total jurisdiction over the rig and the right to control
operations aboard the platform. Control and responsibility for dealing with the repercussions
of a potential oil spill will be appropriately aligned and held by the coastal state.
278 SCHOENBAUM, supra note 11, § 3-6, at 113.

279 UNCLOS, supra note 17, art. 56 (emphasis added).
280 See id. art. 77.

281See id. art. 56.
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Without a flag state, all deepwater mobile oil rigs operating in a coastal state's EEZ
will be subject to the same registration fees, tax rates, and safety regulations as any other
drilling and production installation. Deepwater mobile oil rig owners will not have the incentive to seek out a flag of convenience. The need to differentiate between deepwater mobile oil
rigs and other types of seabed installations will be obsolete because they will all be subject to
the coastal state's uniform regulations and be required to undergo the costal state's full safety
inspection.
2.

Classification of Deepwater Mobile Oil Rigs as "Seabed Installations" During Both
Drilling and Production Phases Removes the Definitional Uncertainty that
Currently Exists as to a Deepwater Mobile Rig's Status

Deepwater mobile oil rigs should not be considered vessels during any drilling or
production activities. Instead, they should be legally classified and treated as seabed installations during both the drilling and production operational phases. Adopting this strategy will
decrease confusion concerning the rig's legal categorization. If the deepwater mobile oil rig is
not considered a vessel during the drilling phase, it will not have to "convert" categorizations
once production begins, thus avoiding additional confusion, ambiguity, and any potential regulatory gaps.
Stripping deepwater mobile oil rigs of their legal vessel status once drilling begins
affords the coastal state complete jurisdiction and control over the deepwater mobile oil rig,
its operations, and its compliance with safety regulations. The repercussions of a potential
environmental disaster are felt predominantly by the coastal state; therefore, it is appropriate
that the coastal state legally maintain control and jurisdiction over deepwater mobile oil rigs
operating in its EEZ.
VI.

CONCLUSION

This note has examined the jurisdiction of coastal states over deepwater mobile oil
rigs in the exclusive economic zone. In the EEZ, the coastal state has exclusive sovereign
rights over the natural resources in the water column and seabed. 2 82 However, it is considered the "high seas" for all purposes besides coastal state resource jurisdiction. 283 As such,
vessels navigating through the EEZ are granted the right to innocent passage, 284 just as if the
vessel were navigating through the high seas. Therefore, a vessel exercising its high seas
rights by navigating through another state's EEZ falls under the exclusive jurisdiction of the
flag state, not the coastal state.
Furthermore, this note explored the coastal state's uncertain jurisdiction when deepwater mobile oil rigs are legally considered vessels. As matters presently stand, many nations
legally treat deepwater mobile oil rigs as vessels. 285 As a vessel, a deepwater mobile oil rig
operating in the EEZ appears to carry split jurisdiction: resource jurisdiction over the natural
resources in the EEZ belonging exclusively to the coastal state and jurisdiction over the rig
itself and above-water operations lying with the rig's flag state. Consequently, a discrepancy
282 See UNCLOS, supra note 17, art. 56.
283 See id. art 58.
284 See id.

285 See sources cited supra note 12.

409
Published by Scholarly Commons at Hofstra Law, 2011

23

Journal of International Business and Law, Vol. 10, Iss. 2 [2011], Art. 10

THE JOURNAL OF INTERNATIONAL

BusiNEss

& LAW

arises between the coastal state's uncertain entitlement to control and its increased potential
for harm as a result of deepwater oil accidents. To resolve this inconsistency, this note suggests that international law, domestic law, and the industry all cease to consider deepwater
mobile oil rigs as vessels once drilling or production operations begin. Instead, these rigs
should be treated as seabed installations under the existing law of the sea during both the
drilling and production phases of a deepwater oil project.
Treatment of deepwater mobile oil rigs as seabed installations during the drilling and
production phases will assure that the coastal state has the needed exclusive jurisdiction over
the rig, thus properly aligning both control of the rig's operations and responsibility for a
potential spill's ramifications. This could result in a significantly reduced risk of accidents.
Regarding deepwater mobile oil rigs as seabed installations is an optimal and feasible solution
to the problem of uncertain and split jurisdiction and should be adopted to avoid a recurrence
of the BP Deepwater Horizon catastrophe.
Aboard the Deepwater Horizon, there were multiple authorities, each without complete and total control. This melange of authority was most likely a significant contributing
factor to the explosion and resulting calamity. On the rig, one person was in charge when it
286
Since
was latched-up and another when it was unlatched and again considered a vessel.
there was no single authority vested with utmost control, there was confusion as to who would
make important operational decisions at critical moments. If the Deepwater Horizon were
legally considered a seabed installation during drilling, one person would have been in charge
at all times, regardless of the rig's latched status.
Because the rig was registered in the Marshall Islands and was legally considered a
vessel with exclusive flag state jurisdiction, the United States did not have total regulatory and
jurisdictional control during drilling operations. Thus, the United States was unable to perform the comprehensive safety inspections it would normally perform on a U.S.-flagged deepwater mobile oil rig. If the Deepwater Horizon had been legally considered a seabed
installation, the United States would have had sovereign rights over the rig and would be
assured certain and exclusive jurisdiction, as provided in the LOSC. 287 The United States
would have had full regulatory control and the authority to perform a full range of safety
inspections. There would have been no need to rely on the flag state, the Marshall Islands, to
perform comprehensive safety compliance inspections.
2 88
Since
Deepwater oil drilling is considered the "new frontier" for oil production.
is
only
use
deepwater
and
tripled"
than
more
2000, "global deepwater production capacity has
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deepwater mobile oil rigs are to play a significant role
preuse.
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safe
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to
govern
clear and certain legal framework is necessary
290
sent legal system is uncertain and does not provide adequate governance.
To safely, reliably, and consistently continue to produce energy from offshore
sources located around the world, complete and certain coastal state regulatory jurisdiction is
necessary to ensure the efficient and safe operations of installations exploiting the seabed's
natural resources and to reduce the potential for catastrophic harm from deepwater mobile oil
286 See GRAHAM ET AL., supra note

11, at 5.
287 See UNCLOS, supra note 17, art. 56.
288 A Brief History of Offshore Oil Drilling, supra note 5, at 15.
289 Id.
290 See Esmaeili, supra note 2, at x.
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rig accidents. Treating these oil rigs as seabed installations during drilling and production will
represent a significant step toward assuring that coastal states have complete and certain jurisdiction over deepwater mobile oil rigs operating in the exclusive economic zone.
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